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PANDA POWER GENERATION  § IN THE DISTRICT COURT OF 
INFRASTRUCTURE FUND, LLC  § 
D/B/A PANDA POWER FUNDS;  § 
PANDA SHERMAN POWER HOLDINGS,  § 
LLC; PANDA SHERMAN POWER  §  
INTERMEDIATE HOLDINGS I, LLC;  § 
PANDA SHERMAN POWER  § 
INTERMEDIATE HOLDINGS II, LLC;  § 
PANDA SHERMAN POWER, LLC; § 
PANDA TEMPLE POWER HOLDINGS,  § 
LLC; PANDA TEMPLE POWER  § 
INTERMEDIATE HOLDINGS I, LLC;  § 
PANDA TEMPLE POWER  § 
INTERMEDIATE HOLDINGS II, LLC;  § 
PANDA TEMPLE POWER, LLC;  § 
PANDA TEMPLE POWER II HOLDINGS,  §  GRAYSON COUNTY, TEXAS 
LLC; PANDA TEMPLE POWER II  § 
INTERMEDIATE HOLDINGS I, LLC;  § 
PANDA TEMPLE POWER II  § 
INTERMEDIATE HOLDINGS II, LLC;  § 
and PANDA TEMPLE POWER II, LLC,  § 
  § 
 Plaintiffs,  § 
  § 
v.   § 
  § 
ELECTRIC RELIABILITY COUNCIL  § 
OF TEXAS, INC., § 
  § 
 Defendant.  §  15TH JUDICIAL DISTRICT 
 

DEFENDANT’S MOTION FOR ENTRY OF PROTECTIVE ORDER 
 
TO THE HONORABLE JAMES P. FALLON:  

Defendant, Electric Reliability Council of Texas, Inc. (“ERCOT”), files its Motion for 

Entry of Protective Order (the “Motion”), requests the Court enter the protective order attached 

hereto as “Exhibit A,” and respectfully states as follows:   
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I. 
INTRODUCTION 

 
 Materials that are responsive to Plaintiffs’ discovery requests include (1) confidential 

information and (2) “Protected Information” as defined under section 1.3 of the ERCOT 

Protocols.  ERCOT is prohibited by Texas law (the ERCOT Protocols) from disclosing to 

Plaintiffs “Protected Information.”  That’s because certain “Protected Information” would 

provide resource entities, like Plaintiffs, an unfair competitive advantage over other resource 

entities.  The relief sought by ERCOT here is necessary to protect the integrity of the wholesale 

power market in Texas. 

ERCOT is willing to produce the documents requested by Plaintiffs to their outside 

counsel and independent consultants, but is entitled to adequate safeguards given the sensitive 

nature of certain information contained in documents that are responsive to Plaintiffs’ discovery 

requests.  Instead of working with ERCOT to ensure protection of confidential and sensitive 

information, Plaintiffs take the position that no protective order is warranted.  This Motion was 

made necessary by Plaintiffs’ lack of cooperation.  They dispute that an “Attorneys Eyes Only” 

designation is appropriate in this case, despite the fact that they agreed to comply with, and be 

bound by, the very ERCOT Protocols that mandate ERCOT refrain from disclosing to Plaintiffs 

“Protected Information.”  Moreover, given that Plaintiffs’ attorneys agreed to virtually identical 

protective measures the last time they pursued claims against ERCOT,1 it appears Plaintiffs’ aim 

here is to create an unnecessary distraction and/or use this lawsuit to gain unauthorized access to 

market data of their competing resource entities.   

                                                 
1 See Agreed Protective Order, entered in Electric Reliability Council of Texas, Inc. v. HWY 3 MHP, LLC, Cause No. D-
1-GN-09-003607; in the 419th Judicial District Court of Travis County, Texas, attached hereto as “Exhibit B.” 
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The sensitive nature of the information requested by Plaintiffs in the present case 

necessitates a protective order be entered by the Court.  ERCOT files this Motion in order to 

comply with its obligation under Texas law to refrain from disclosing “Protected Information” to 

Plaintiffs, and respectfully requests the proposed order attached as “Exhibit A” be signed and 

entered by the Court.   

II.  
BACKGROUND 

 
A.  The Parties 

ERCOT has long been responsible for ensuring the reliability of the electric system 

covering the majority of the State of Texas.  ERCOT is a 501(c)(4) nonprofit corporation, 

governed by a board of directors and subject to oversight by the Public Utility Commission of 

Texas (the “PUC”) and the Texas Legislature.  It is a unique entity whose primary function is to 

manage the flow of electric power to 24 million Texas customers.  As the independent system 

operator for the region, ERCOT schedules power on an electric grid that connects more than 

46,500 miles of transmission lines and more than 550 generation units.  It also operates and 

performs financial settlement for the competitive wholesale bulk-power market.  ERCOT’s 

members include consumers, cooperatives, generators (resource entities), power marketers, retail 

electric providers, investor-owned electric utilities, and municipally owned electric utilities.   

Plaintiffs Panda Sherman Power, LLC, Panda Temple Power, LLC, and Panda Temple 

Power II, LLC are three power plants located in Sherman and Temple, Texas, and are market 

participants (resource entities) in the Texas power market (collectively, the “Panda Market 

Participants”).  The Panda Market Participants are the primary Plaintiffs in this case—the 

remaining Plaintiffs are all upstream parent, holding, and/or intermediate financing entities 
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(collectively, the “Affiliated Parties”) of the Panda Market Participants.  Pls.’ First Am. Pet. at ¶¶ 

4-16. 

B. PUC Oversight and the ERCOT Protocols 

 In addition to establishing PUC control over ERCOT, section 39.151 of the Texas Public 

Utility Regulatory Act (“PURA”) granted the PUC authority to “adopt and enforce rules” governing 

an independent organization’s reliability and market functions or to delegate that rulemaking 

authority to that independent organization “subject to commission oversight and review.”  TEX. 

UTIL. CODE § 39.151(d).   Although the PUC has adopted a number of rules concerning ERCOT 

and its wholesale market, the majority of market standards are contained in the ERCOT Protocols.  

See PUC Subst. R. 25.361-366; 25.501-.508 (16 TEX. ADMIN. CODE §§ 25.361-.366; 25.501-.508); 

BP Chems., Inc. v. AEP Texas. Cent. Co., 198 S.W.3d 449, 452 (Tex. App.—Corpus Christi 2006, 

no pet.).  The PUC approved the original version of the Protocols in 2001, prior to the 

implementation of retail customer choice on January 1, 2002.  See Tex. Pub. Util. Comm’n, Petition 

of the Electric Reliability Council of Texas (ERCOT) for Approval of the ERCOT Protocols, Docket 

No. 23220 (June 4, 2001) (Order on Rehearing).  Pursuant to authority delegated to ERCOT, and in 

accordance with the processes established under PUC Rules, the ERCOT Board of Directors has 

approved a number of revisions to the Protocols over the years.2   Nonetheless, the Protocols remain 

subject to the PUC’s ongoing oversight and review.  See Pub. Util. Comm’n v. Constellation Energy 

Commodities Group, Inc., 351 S.W.3d 588, 591 (Tex. App.—Austin 2011, pet. denied). 

 

 

                                                 
2 The ERCOT Protocols themselves are an integral part of the regulatory framework under the PUC’s control.  The 
ERCOT Protocols, which currently fill nearly 1200 pages, provide specific details on market operations, registration, 
settlement, metering, transmission planning, and other activities.  Current and past versions of the Protocols can be found 
on ERCOT’s website at http://www.ercot.com/mktrules/nprotocols/lib. 
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C. The Standard Form Agreement 

As required by the ERCOT Protocols, ERCOT utilizes a Standard Form Market 

Participant Agreement (the “Standard Form Agreement”) in connection with its dealings with all 

market participants, including the Panda Market Participants.  The Standard Form Agreement is 

a standard form contract that all market participants are required to sign as a condition for their 

participation.  See ERCOT Zonal Protocols, May 1, 2008 § 16.1 (requiring execution of Standard 

Form Agreement).  The Standard Form Agreement establishes the basic legal relationship 

between ERCOT and the participant.3  True and correct copies of the Standard Form Agreement 

executed by the Panda Market Participants are attached hereto as “Exhibit C,” “Exhibit D,” and 

‘Exhibit E.”   The Standard Form Agreement mandates the Panda Market Participants “comply 

with, and be bound by, all ERCOT Protocols.”  See Standard Form Agreement § 5(A).  

Conversely, ERCOT is also bound to comply with all ERCOT Protocols.  See Standard Form 

Agreement § 6(A).   

D. Origin of the Case 

 This is a creatively pled tort case in which Plaintiffs assert claims for negligent 

misrepresentation, breach of fiduciary duty, and fraud.  This case was brought by Plaintiffs after 

they gambled on future increased demand for power, and apparently lost.  Each of the three 

claims asserted by Plaintiffs against ERCOT is based on capacity, demand, and reserve reports 

(“CDRs”) created and issued to the public by ERCOT.  See Pls.’ First Am. Pet. at ¶¶ 51-63.  

ERCOT is mandated to publish CDRs by the ERCOT Protocols.  See ERCOT Nodal Protocols, 

March 1, 2016 § 3.2 et seq. (requiring preparation of CDRs).  According to Plaintiffs, ERCOT’s 

                                                 
3 The ERCOT Protocols themselves are an integral part of the regulatory framework under the PUC’s control.  The 
ERCOT Protocols, which currently fill nearly 1200 pages, provide specific details on market operations, registration, 
settlement, metering, transmission planning, and other activities.  Current and past versions of the Protocols can be found 
on ERCOT’s website at http://www.ercot.com/mktrules/nprotocols/lib. 
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2010 and 2011 CDRs  were flawed.  See Pls.’ First Am. Pet. at ¶¶ 38-39, 43.  They contend, 

“[ERCOT] . . . sponsored false and misleading market reports depicting capacity, demand and 

reserves in the ERCOT region . . . .”  See Pls.’ First Am. Pet. at ¶ 2.  Plaintiffs also contend that 

despite broad disclaimer language contained in the 2010 and 2011 CDRs, they relied on 

ERCOT’s 2010 and 2011 CDRs in making their decisions to invest in and construct three power 

plants—one in Sherman, Texas and two in Temple, Texas.4                   

E. Plaintiffs’ Production Request and ERCOT’s Response 

On April 14, 2016 Plaintiffs served Plaintiff Panda Sherman Power Holdings, LLC’s 

First Set of Requests for Production to ERCOT (the “Production Request”).  A true and correct 

copy of the Production Request is attached as “Exhibit F.”  On May 17, 2016 ERCOT served 

Defendant’s Response to Panda Sherman Power Holdings, LLC’s First Set of Requests for 

Production to ERCOT (the “Response”).  A true and correct copy of the response is attached 

hereto as “Exhibit G.”  As authorized by Texas Rule of Civil Procedure 192.6, ERCOT objected 

                                                 
4 For example, the December 2011 CDR provides: 
 

Disclaimer 
 

CDR WORKING PAPER 
 

FOR PLANNING PURPOSES ONLY 
 
This ERCOT Working Paper has been prepared for specific ERCOT and market participant purposes and has been 
developed from data provided by ERCOT market participants. The data may contain errors or become obsolete and 
thereby affect the conclusions and opinions of the Working Paper.  ERCOT MAKES NO WARRANTY, EXPRESS 
OR IMPLIED, INCLUDING ANY WARRANTY OF MERCHANTABILITY OR FITNESS FOR ANY 
PARTICULAR PURPOSE, AND DISCLAIMS ANY AND ALL LIABILITY WITH RESPECT TO THE 
ACCURACY OF SAME OR THE FITNESS OR APPROPRIATENESS OF SAME FOR ANY PARTICULAR 
USE.  THIS ERCOT WORKING PAPER IS SUPPLIED WITH ALL FAULTS.  The specific suitability for any use 
of the Working Paper and its accuracy should be confirmed by each ERCOT market participant that contributed data 
for this Working Paper.   
 
This Working Paper is based on data submitted by ERCOT market participants as part of their Annual Load Data 
Request (ALDR) and their generation asset registration and on data in the EIA-411.  As such, this data is updated on 
an ongoing basis, which means that this report can be rendered obsolete without notice. 
 
See http://www.ercot.com/content/news/presentations/2011/CDR_2011WinterUpdate.pdf. 
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to numerous requests because they encompassed “confidential information that is properly 

subject to a mutually agreeable protective order.”  See Ex. G.   

In an effort to reach an agreement on a mutually acceptable protective order, ERCOT 

prepared and submitted to Plaintiffs a proposed form of order that incorporated (1) the New York 

order initially proposed by Plaintiffs, (2) the United States District Court for the Western District 

of Texas’ form order, which Plaintiffs’ lawyers agreed to use in a state court proceeding the last 

time they pursued claims against ERCOT, and (3) standard language utilized in contested cases 

involving sensitive information before the PUC.  See May 26, 2016 e-mail from Brandon 

Gleason to Werner Powers, attached hereto as “Exhibit H;” Ex. B.  Plaintiffs refused to provide a 

revised version of the proposed order in response to ERCOT’s proposed order (the same order 

attached hereto, except for a revised heading and date line), and instead waited until June 23, 

2016 to declare an impasse on the protective order issue.   

In an effort to accommodate Plaintiffs’ incessant demands for documents, even though no 

hearing on ERCOT’s preliminary venue motion has occurred, and in order to keep the discovery 

process moving along, the parties agreed to abide by the terms of ERCOT’s proposed protective 

order until a final hearing on the form of order could be had.  After the interim agreement 

regarding the form of protective order was reached, ERCOT began producing classified 

documents, in addition to thousands of non-classified documents that have been produced both 

before and after the interim agreement.  As of the date of filing of this Motion, ERCOT has 

produced thousands of documents, consisting of almost one hundred thousand pages.  Of the 

documents produced by ERCOT to date, only 70 documents have been designated as “Attorneys 

Eyes Only” and only 226 have been designated as “Confidential.”      
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III.  
ARGUMENT AND AUTHORITIES 

 
A. Standard of Review 

The Court has broad discretion concerning discovery issues and the entry of a protective 

order.  Under Texas Rule of Civil Procedure 192.6, “[a] person from whom discovery is sought, 

and any other person affected by the discovery request, may move . . . for an order protecting 

that person from the discovery sought.”  TEX. R. CIV. P. 192.6(a).  “To protect the movant from 

undue burden, unnecessary expense, harassment, annoyance, or invasion of property rights, the 

court may . . .” in the interest of justice order that: “(1) the requested discovery not be sought in 

whole or in part; (2) the extent or subject matter of discovery be limited; (3) the discovery not be 

undertaken at the time or place specified; (4) the discovery be undertaken only by such method 

or upon such terms and conditions or at the time and place directed by the court; or (5) the results 

of discovery be sealed or otherwise protected . . . .”  TEX. R. CIV. P. 192.6(b).  

B. ERCOT is Mandated by Texas Law Not to Provide “Protected Information” to 
Plaintiffs 

 
Plaintiffs have conceded—both on the telephone and by requesting ERCOT agree to form 

of order their counsel has used in New York—that a protective order is appropriate in this case.5  

However, Plaintiffs object to the form of ERCOT’s proposed order because it includes an 

“Attorneys Eyes Only” designation category.6  The sole dispute before the Court here turns on 

whether the “Attorneys Eyes Only” classification should be included in a protective order, which 

                                                 
5 Plaintiffs have not articulated an objection to the appropriateness of a “Confidential” designation in this case.  Even if 
they had, ERCOT is entitled to the inclusion of the “Confidential” designation in a protective order.  By way of example, 
documents Bates numbered ERCOT 022615 – ERCOT 022629  is a confidential agreement between ERCOT and one of 
its independent consultants.  Plaintiffs have also requested the employment file of at least one individual—that type of 
information is unquestionably classified as “Confidential.”     
 
6 Separate and apart from the form of order proposed by ERCOT, Plaintiffs claim none of the documents classified by 
ERCOT as “Attorneys Eyes Only” warrant the designation.  The proposed order addresses that concern, as it contains a 
process by which a party may object to the classification of a particular document.  



9 
 

effectively bars Plaintiffs, but not their attorneys or independent consulting expert, from viewing 

“Protected Information.”   

The integrity of the Texas power market depends on certain resource entity information 

being restricted from competing resource entities.  An “Attorneys Eyes Only” designation is 

necessary in this case because ERCOT is barred by section 1.3 of the ERCOT Protocols from 

disclosing “Protected Information” to Plaintiffs.  Section 1.3 provides in relevant part: 

1.3 Confidentiality 

1.3.1 Restrictions on Protected Information 

Section 1.3, Confidentiality, applies to Protected Information disclosed by a 
Market Participant to ERCOT or the Independent Market Monitor (IMM) or by 
ERCOT to a Market Participant or the IMM.  ERCOT, the IMM, or any Market 
Participant (“Receiving Party”) may not disclose Protected Information received 
from one of the others (“Disclosing Party”) to any other Entity except as 
specifically permitted in this Section and in these Protocols.  A Receiving Party 
may not use Protected Information except as necessary or appropriate in carrying 
out its responsibilities under these Protocols.  To disclose means to directly or 
indirectly disclose, reveal, distribute, report, publish, or transfer Protected 
Information to any party other than to the Disclosing Party. 

1.3.1.1 Items Considered Protected Information  

(1) Subject to the exclusions set out in Section 1.3.1.2, Items Not Considered 
Protected Information, and in Section 3.2.5, Publication of Resource and 
Load Information, “Protected Information” is information containing or 
revealing any of the following: 

* * * 

(h) Raw and Adjusted Metered Load (AML) data (demand and 
energy) identifiable to: 

(i) A specific QSE or Load Serving Entity (LSE).  The Protected 
Information status of this information shall expire 180 days after the 
applicable Operating Day; or 

(ii) A specific Customer or Electric Service Identifier (ESI ID); 

* * * 



10 
 

 (l) Information related to generation interconnection requests, to the 
extent such information is not otherwise publicly available.  The Protected 
Information status of certain generation interconnection request 
information expires as provided in Section 1.3.3, Expiration of 
Confidentiality; 

(m) Resource-specific costs, design and engineering data; 

* * * 

 (s) Any software, products of software, or other vendor information 
that ERCOT is required to keep confidential under its agreements; 

See ERCOT Zonal Protocols, July 1, 2016 § 1.3 (Confidentiality).7   

C. The Protective Order Proposed by ERCOT is Warranted because “Protected 
Information” is contained in Documents Responsive to the Production Request   

 
  In the present case, the confidential and sensitive nature of information contained in 

documents responsive to Plaintiffs’ Production Request warrants a protective order.  That’s 

because it is “Protected Information” as defined by the ERCOT Protocols.  For example, a draft 

2009 CDR spreadsheet, Bates labeled “ERCOT 028488 - ERCOT 028529,” is classified as 

“Attorneys Eyes Only” because it contains unit capacities for individual resources in the ERCOT 

Region.  Section 1.3.1.1(1)(m) of the ERCOT Protocols classifies such “Resource-specific cost, 

design, and engineering data” as “Protected Information” that ERCOT is prohibited from 

disclosing to Plaintiffs.  See ERCOT Zonal Protocols, July 1, 2016 § 1.3.1.1(1)(m).  Other 

spreadsheets that are responsive to the Production Request have been classified as “Attorneys 

Eyes Only” because they contain (1) names and information concerning generator projects that 

were contemplated or studied, but that did not progress to an interconnection agreement (the 

point at which such information becomes public); (2) data identifiable to a specific Private User 

Network (PUN); and/or (3) various generator specific information lie ramp rates, heat rates, or 

                                                 
7 In addition to the ERCOT Protocols, section 32.101(c) of PURA is also implicated by the Production Request.  That 
section  provides: “The commission shall consider customer names and addresses, prices, individual customer contracts, 
and expected load and usage data as highly sensitive trade secrets.” 
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verifiable costs.  Such information is considered “Protected Information” under section 

1.3.1.1(1) of the ERCOT Protocols.  See ERCOT Zonal Protocols, July 1, 2016 § 1.3 

(Confidentiality).  Therefore, because the ERCOT Protocols mandate ERCOT refrain from 

disclosing “Protected Information” to Plaintiffs, the “Attorneys Eyes Only” designation is 

appropriate in this case.      

D. Plaintiffs are Estopped from Contesting the “Attorneys Eyes Only” designation 
Because they Agreed to be Bound by the ERCOT Protocols  

 
Counsel for Plaintiffs may claim they are being deprived of an opportunity to 

meaningfully consult with their clients regarding the documents classified by ERCOT as 

“Attorneys Eyes Only.”   The problem with that argument is two-fold.  First, the Panda Market 

Participants expressly agreed to “comply with, and be bound by, all ERCOT Protocols” when 

they executed the Standard Form Agreement.  See Standard Form Agreement § 5(A); Ex. C; Ex. 

D; Ex. E.  The ERCOT Protocols provide that ERCOT not disclose to Plaintiffs “Protected 

Information” as defined in the ERCOT Protocols.  See ERCOT Zonal Protocols, July 1, 2016 

§ 1.3 (Confidentiality).  Said differently, the Panda Market Participants consented to not being 

provided “Protected Information.”  Second, Plaintiffs have hired an independent consulting 

expert to work with their counsel concerning the more technical aspects of this case.  Based on 

the representation of Plaintiffs’ counsel, that expert has signed and agreed to be bound to the 

protective order proposed by ERCOT.  There is no prejudice to Plaintiffs here that justifies 

disclosure of “Protected Information” in violation of Texas law.  Plaintiffs already acknowledged 

they are not entitled to “Protected Information.”  Therefore, the Motion should be granted.    
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IV. 
PRAYER 

 
 ERCOT respectfully requests the Court enter the protective order submitted herewith, and 

that it be granted such other and further relief to which it may show itself to be justly entitled.       
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Respectfully submitted, 
 

By:   /s/ Brandon Gleason 
 Brandon Gleason 

 
Clyde M. Siebman 
clydesiebman@siebman.com 
State Bar No. 18341600 
 
SIEBMAN, BURG, PHILLIPS & SMITH, LLP 
Federal Courthouse Square  
300 North Travis Street  
Sherman, TX 75090  
Telephone: (903) 870-0070  
Facsimile: (903) 870-0066 
 
J.  Hampton Skelton 
hskelton@skeltonwoody.com 
State Bar No.  18457700 
 
Brandon Gleason 
bgleason@skeltonwoody.com 
State Bar No.  24038679 

 
SKELTON & WOODY 
248 Addie Roy Road, Suite B-302 
Austin, Texas 78746 
Telephone: (512) 651-7000 
Facsimile: (512) 651-7001 

 
Chad V. Seely, General Counsel 
chad.seely@ercot.com 
Texas Bar No. 24037466 
 
Douglas Fohn, Corporate Counsel 
douglas.fohn@ercot.com 
Texas Bar No.  24036578 
 
ELECTRIC RELIABILITY COUNCIL 
OF TEXAS, INC. 
7620 Metro Center Drive 
Austin, TX 78744 
Telephone: (512) 225-7000 
Facsimile: (512) 225-7079 
 
ATTORNEYS FOR DEFENDANT 
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CERTIFICATE OF SERVICE 

 I hereby certify that a true and correct copy of the foregoing has been served 
electronically to the attorneys of record listed below on this the 7th day of July, 2016. 
 

Werner A. Powers 
HAYNES AND BOONE, LLP 
2323 Victory Avenue, Suite 700 
Dallas, Texas 75219     
 
Gregory Salton 
HAYNES AND BOONE, LLP 
600 Congress Avenue, Suite 1300 
Austin, Texas 78701  
 
Roger D. Sanders 
SANDERS, O’HANLON & MOTLEY 
111 S. Travis Street 
Sherman, Texas 75090    
        /s/ Brandon Gleason 
      Brandon Gleason 

 
































































































































































































































